/ 


No, 22,180 


a ee 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


UNITED STATES OF AMERICA, 


Appellant, 
Ve 


LENNARD L. MEAD; ALBERT CHUNN; A. V. HOHN; 
RICHARD QUINE; ALDEN JOHNSON; VIOLET 
MEAD; and RAY R, SENCE, 


Appellees, 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 


BRIEF AND APPENDIX FOR THE UNITED STATES 


EDWIN L. WEISL, Jr., 
Assistant Attomey General, 


WILLIAM M. BYRNE, Jr., 
United States Attorney, 


JOHN C. ELDRIDGE, 
HOWARD J. KASHNER, 
LEONARD SCHAITMAN, 


| Att 
PILED Tepantient of Justice, 


Washington, D. C. 20530. 


Page 
msedictional statement --------~--~-...+.-...-~.---.-+-- a 
atement of the case -------~--~-~-----.--.~.+.----...-.-- 2 
A. The Agricultural Conservation Program ------------- 2 
B. The Facts of the Instant Case --------------------- 4 
¢. Tne Evidence Adduced at Trial --------------------- 5 
Mead and Quine -------------------------~----------- 6 
Mead and JohnS8On -----<----------=----------=- +--+ = 7 
Mead and Violet Mead -----~--~------~~---~--~--+-..---- 8 
Med Gnd SeNnCe -—--—sss~seneeee. coe eee eee 9 
Mead and Graham ----------------------------------- 10 
ad an UNN ------------- - -- +e - - == - 10 
Mead and Hohn ------------------------------+------- 12 
D. The Decision of the District Court ---------------- 14 
atute and regulations involved ----------------------- 16 
scification of errors -------------------<-------------- 18 
mary of argument: wets ten reer nn nn nn enn nen nnn 19 
Argument: 
I. Defendant-appellee Mead violated the False 
Claims Act by kmowingly making false bills 
and claims for the purpose of obtaining 
payment of false claims upon or against the 
United States. The Government sustained 
actual damages by reason of those violations, 
and is also entitled to recover payments made 
by mistake, --------------------------------5--- all 


II. The other defendants-appellees violated the 
False Claims Act by knowingly making false 
claims upon or against the United States, 
The Government sustained actual damages by 
reason of those violations, and is also 
entitled to recover payments made by mistake,-- 28 


ACluS1ON -<-2- 22 www wn wa aw no ne a nn a wr nn a on ee = 30 
rtificate ---~----~---~----. ----- 2-24-25 5 oo ee ene 30 
Pidavit of Service ---------2--- 20-8 2 on on on en ee == au 
pendix ---------- 2-2-2 on on oo nn ee = A-l1 


Set PrATL ONS 


eS: Page 
“gual v. United States, 336 F, 2d 
om 


KTS A, oe certiorari denied, 
Ec ay alec a. ee ee ay 
Rainwater v. United States, 356 U.S, 590 ---------.-- 16,21 


Rex Trailer Co. v. United States, 350 
U.S, 148 -----~-------- =~ oe + = - -  --e a4 


Toepleman v. United States, 263 F. 2d 
697 (C.A. 4), certiorari denied, 359 
BC ey 2 222. e585 22 oes... see 24 


United States ex rel. Marcus v. Hess, 
317 U.S. 537, affirming, 41 F. Supp. 
5ST (Ww, D. PA,) ew n annem enn nen enn nnn nn nn wenn = 24 


United States v. National Wholesalers, 
236 F. 2d 944 (c. A, 9), certiorari 
denied, 353-U.S » 930 Oa tn et en en new n een en enn n= 29 


United States v. Neifert-White Co., 
No. 267.--October Term, 1967, 
decided March 5, 1968, 36 U.S. Law 
Week 4189 -----~----.- wee enna meen nn ee ee ee ew nnn 22 


United States v. Rainwater, O44 F, 2d 
27 (CA, 8), affirmed, 356 U.S. 590 -----------~-.. ak 


United States v. Rohleder, 157 F. 2d 
126 (CVA, 3) -nn nnn nana nnn nnn nn nn neo ou 


suite and Regulations: 
False Claims Act, 12 Stat, 696 » Recs 9 3490, 


R.S. § 5438, 31 U.S.C, 231-233 ----n- nnn one eo ee 1,16,21 
Beilse Claims Act, 18 U.S.C, 287, 1001 -------.--.--.. 16 
Soil Conservation and Domestic Allotment Act, 

16 U.S.C. 590a-590q-1 (1958 ed.) ------------------ 2 
28 U.S.C, 1291 ------------ wa an------------- === aE 
28 U.S.C. 1345 ---------- wenn wn wenn nee === = 1 


a 


tatute and Regulations (Con't.): Page 
1959 Agricultural Conservation Program 


Regulations, 23 Fed. Reg. 5247 et seq.: ---------- 2,17 
Section 1101.1001(a), 23 Fed. Reg. 5249 -------- 17 
Section 1101.,10ll(a), 23 Fed. Reg. 5250 -------- 3, 7 
Section 1101.,1027(b), 23 Fed. Reg. 5252 -------- 3,27 


1958 Agricultural Conservation Program 


Regulations, 22 Fed. Reg. 6428 et seq.: ----------- 2,18 
Section 1101.90l1(a), 22 Fed. Reg. 6483-6484 ---- 18 
Section 1101,91l(a), 22 Fed. Reg. 6485 --------- 3,18 
Section 1101.927(b), 22 Fed. Reg. 6486-6487 ---- 3,18 

1957 Agricultural Conservation Program 

Regulations, 21 Fed. Reg. 5034 et seq.: ----------- 2,18 
Section 1101.801(a), 21 Fed. Reg. 5035 --------- 18 
Section 1101,81l(a), 21 Fed. Reg. 5036 --------- 3,18 
Section. 1101.827(b), 21 Fed. Reg. 5038 --------- 3,18 


- iii - 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


No, 22,180 


UNITED STATES OF AMERICA, 


Appellant, 
Wi 


LENNARD L. MEAD; ALBERT CHUNN; A. V. HOHN; 
RICHARD QUINE; ALDEN JOHNSON; VIOLET 
MEAD; and RAY R, SENCE, 


Appellees, 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 


BRIEF AND APPENDIX FOR THE UNITED STATES 


JURISDICTIONAL STATEMENT 
The United States commenced this action on July 1, 1964, 
ursuant to 28 U.S.C. 1345 and 31 U.S.C. 231-233, to recover 
tatutory forfeitures and double damages for violations of the 
alse Claims Act, and to recover payments made by mistake. u 


m April 18, 1967, the district court (Peirson M. Hall, J.), 


/ The action also sought to enforce administrative claims for 
amages, but these claims are not at issue in this appeal, 


after a non-jury trial, entered its judgment that the Unitec 
States "recover nothing from any of the defendants" (Tr, 108 
109). 2/ Notice of appeal was filed on June 15, 1967 

(Tr, 110-111). This Court has jurisdiction of this appeal 


under 28 U.S.C. 1291, 


STATEMENT OF THE CASE 
A, The Agricultural Conservation Program 
This case arises out of the United States Department of 
Agriculture's Agricultural Conservation Programs for 1957, 1 
and 1959, administered by the Department pursuant to the Soi 
Conservation and Domes tic Allotment Act, 16 U.S.C. 590a-590q 
(1958 ed.). The regulations governing the Agricultural Cons 
vation Programs for 1957, 1958, and 1959, are found, respect 
at 21 Fed. Reg. 5034 et seq., 22 Fed. Reg. 6428 et seq., and 
Fed. Reg. 5247 et seq. Under these programs, the United Sta 
shared with farmers and rénchers in the continental United 
States the cost of carrying out approved soil and water consi 
vation practices such as constructing erosion control dams a 
water diversion ditches on the farmers! or ranchers! lands. 
Tne maximum Federal cost-share for each approved practice wa 


to be "the percentage of the average cost of performing the 


e/ "Tr." refers to the Transcript of Record filed in this Co 
TT." refers to the district court reporter's Transcript of 
Proceedings, copies of which have been lodged with the Court 


Sone 


practice considered necessary to obtain the needed performance 

of the practice, but which will be such that the farmer or 

rancher will make a substantial contribution to the cost of 
gerforming the practice." 1959 Regulations, Section 1101.1011(a), 
23 Fed. Reg. 5250. - Thus, the farmer or rancher was required 

[0 pay that part of the cost of conservation materials or serv- 
lces furnished through the program for use in carrying out an 
ipproved practice which was "in excess of the * * * Federal cost- 
share" attributable to the use of the material or service. 

L959 Regulations, Section 1101,1027(b), 23 Fed. Reg. 5252, — 

In the case at bar, the Federal cost-share for approved 
-onservation practices was to be the lesser of (1) a fixed 
ercentage of the total cost of the practice (e.g., 80% of the 
otal cost), or (2) a fixed price per unit of work performed 
e.e., 30 cents per cubic yard of earth moved) times the number 
f units of work performed (Tp. 44-45, 48-49). In no event 
ould the Federal cost-share per farmer or rancher per program 
rear exceed an allowable maximum amount (e.g., $2,500) (Tp. 40). 

Under the programs, the farmer or rancher first filed with 
she appropriate County Agricultural Stabilization and Conserva- 
zion Committee a request for Agricultural Conservation Program 


-ost-sharing (Form ACP-201). ‘The County Committee approved the 


Identical provisions are found in Section 1101.811(a) of the 
957 peg ae ttons , 21 Fed. Reg. 5036, and Section 1101.91l1(a) of 
she 1958 Regulations, 22 Fed. Reg. 60485, 


i/ Identical provisions are found in Section 1101.827(b) of the 
957 pons 21 Fed. Reg. 5038, and Section 1101.927(b) of 
she 1958 Regulations, 22 Fed. Reg. 6486-6487, 
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request if it appeared to be proper, determined the maximum 
allowable Federal cost-share, and notified the farmer or ran 
accordingly. After completion of the approved practice, the 
farmer or rancher would file an application for payment (For 
ACP-245) with the County Committee for that portion of the c 
of the practice which the Government had obligated itself to 
pay. If the farmer or rancher had elected to have the Count 
Committee execute a purchase order for conservation material 
and services (Form ACP-250) to an approved contractor hired 
the farmer or rancher to furnish conservation materials or 
services (the purchase order plan), the contractor, rather t 
the farmer or rancher, would receive the Federal cost-share 
ment (Tr. 101-103; Tp. 26-43). 
B. The Facts of the Instant Case 

In the case at bar, various farmers and ranchers filed 
requests with the Ventura, California County Committee for 
Agricultural Conservation Program cost-sharing. The request 
were duly approved, and the practices were carried out by th 
defendant-appellee, Lennard L. Mead, a private contractor 
authorized by the Department of Agriculture to furnish conse: 
tion materials and services under the purchase order plan. 
Following completion of the practices, the farmers and ranch 
filed with the County Committee applications for payment of © 
Federal cost-shares supported by invoices to them prepared Db; 
Mead. In most instances, the Government paid the cost-~share! 


directly to Mead under the purchase order plan (see infra,pp. 


In this brief, we refer to defendant-appellee Lennard L. 
Mead as "Mead," and to defendant-appellee Violet Mead as "Vi 
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Following an investigation, the Department of Agriculture 
etermined that Mead's invoices overstated his actual charges 
o the farmers and ranchers for the materials and services he 
urnished in carrying out the approved practices, and that Mead 
nd the farmers and ranchers were aware of this when the appli- 
ations for payment of Federal cost-shares were filed (Tr. 105- 
96). Thereafter, the United States commenced this action 
gainst Mead and certain of the farmers and ranchers to recover 
tatutory forfeitures and double damages under the False tag 
st, and to recover payments made by mistake (Tr. 2-32). 
.» The Evidence Adduced at Trial 

The defendant-appellee Mead testified that he knew that the 
ederal pee chare payments that he would receive from the 
overnment under the purchase order plan were "based upon the 
9st [to the farmer or rancher] of the project," and admitted 
1at "in some cases" he gave the farmers and ranchers a "cash 
iscount" and prepared simultaneously two invoices -=- one for 
1¢ Government, and another showing his discount for the farmer 
r rancher (Tp. 110-111, 140-141, 152-153). Mead stated that 
> usually sent a copy of the invoice he prepared for the 
Svernment to the farmer or rancher, and that, at about the same 
ime, he also mailed or gave them the other invoice showing a 


iscount (Tp. 140-141, 172, 210, 383-384). 


/ The Government's attempt to recover payments made by mis- 
ake is alternative to its False Claims Act claims except in- 
Safar as the statute of limitations may have run with respect 

> certain violations of the False Claims Act. As noted above, 
1e Government also sought to enforce administrative claims 

or damages, but these are not involved in this appeal. 
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Mead also claimed that while the invoices he prepared for 
submission to the Government did not reflect what he received 
from the farmer or rancher for his materials and services, they 
nevertheless reflected the "true cost" of the conservation prac- 
tices (Tp. 153). He explained that he was never informed that 
it was necessary to show his discounts on the invoices sent to 
the Government, and that he did not do so "because the Governmen 
informed me they wanted a full cost" (Tp. 158). 

The evidence with respect to the particular transactions 
which Mead had with the farmers and ranchers involved in this 
appeal may be summarized as follows: 

Mead and Quine 

On January 12, 1959, defendant-appellee Richard Quine filed 
with the County Committee a request for Federal cost-sharing 
for the construction of an erosion control dam and diversion 
ditch on his premises in Moorpark, Califomia (Pltf's, Exh. No. 
44), His applicetion was duly approved, and on April 12, 1959, 
Quine filed an application for payment supported by an invoice 
prepared by Mead showing that the cost of constructing these 
practices was $3,956.09 (Pltf's, Exh. Nos. 40-42). The Govern- 
ment paid Mead $2,389.80 on the basis of the application for 
work performed for Quine under the purchase order plan (Tr. WU, 
44-45, 79; Pltf's, Exh, Nos. 37-38). Instead of paying the 
difference between the total reported cost ($3,956.09) and the 
Government's cost-share ($2,389.80), which amounted to $1,566.29 


EG 


prsuant to their agreement Quine paid Mead only $500 in cash 
p his work and did not contribute any property or services to 
s projects (Tp. 142, 145, 219-221, 262-263, 266). 

In a pre-trial statement Quine admitted that "Mead's state- 
1t was in excess of the agreed price, so he discounted his 
atement to coincide with the previous agreement" (Pltf's., Exh. 
, 80). At the trial, however, Quine claimed that he could not 
all seeing any invoices from Mead (Tp. 264-265). Quine con- 
ided that his pre-trial statement referred to a "discussion 
+ * long after I had paid Mr. Mead," and that he learmed that 
> practices cost more than the original estimate after he paid 


id for his work (Tp. 277, 279A). 


id and Johnson 

On January 26, 1959, defendant-appellee Alden Johnson filed 
sequest for Federal cost-sharing for the construction of a 
jersion ditch, and for pipe and concrete for 4 mechanical out- 
5, on his Moorpark, California land (Pltf's. Exh, No. 55). 
> County Committee duly approved Johnson's request, and on 
“i1 12, 1959, Johnson filed an application for payment supported 
an invoice prepared by Mead showing that the cost of construct- 
z these practices was $1,849.75 (Pltf's. Exh. Nos. 50-51, 53). 
> Government paid Mead $1,156.90 on the basis of this applica- 
m for work performed for Johnson under the purchase order 
an (Tr. 17, 79-80; Pltf's. Exh. Nos, 47-49). Instead of paying 
> difference between the total reported cost ($1,849.75), and 
> Government's cost-share ($1,156.90), which amounted to $692.85, 

a a 


pursuant to their agreement Johnson paid Mead only $317.40, 
did not contribute any property or services to the practices 
(Tp. 171, 173-174, 219-221, 289). 

Mead admitted that he gave Johnson a "discount" of $281, 
but contended that the Govermment had nevertheless been bill 
at a "true cost" figure (Tp. 156, 158, 174). In Mead's word 
"T billed the Government a true cost figure. I accepted fro 
Mr. Johnson all I could get" (Tp. 156). For his part, Johns 
stated that he did not recall receiving any invoices from Me 
and maintained that he was unaware that Mead had given him a 
discount (Tp. 286-290). 

Mead and Violet Mead 

On March 13, 1958, defendant-appellee Violet Mead, defer 
appellee Lennard Mead's mother, filed with the County Commit’ 
a request for Federal cost-sharing for the construction of a1 
erosion control dam on her Moorpark, California land. Her 2 
plication was duly approved, and on May 6, 1958, she filed a1 
application supported by an invoice prepared by her son show: 
that the total cost of the practice was $2,888. On the basi 
of this applicetion, the Government paid Mr. Mead $2,175 for 
work performed for Violet Mead under the purchase order plan 
(Tr, 20-21, 47-48, 80; Tp. 183-185; Pltf's, Exh. Nos. 71-738 
Mr, Mead did not receive any kind of payment from his mother 
for this work (Tp. 187). 


d and Sence 

On February 26, 1959, defendant-appellee Ray R. Sence re- 
sted Federal cost-sharing for the construction of a mechanical 
let on his premises in Burbank, California. His application was 
y approved by the County Committee, and on March 30, 1959, 
se filed an application for payment supported by an invoice 
pared by Mead showing that the cost of constructing the 
stice was $4,314.35 (Pltf's. Exh, Nos. 56, 59-60). The Govern- 
t paid Mead $2,500 on the basis of this application for work 
formed for Sence under the purchase order plan (Tr, 24-25, 46, 
56, 79-80; Pltf's, Exh. Nos. 57-58, 61). Although the 
ference between the total reported cost ($4,314.35) and the 
smment's costeshare ($2,500) amounted to $1,814.35, Sence 
sed to pay Mead only $800 for his work, and purportedly gave 
1 $172.41 in cash and also paid $627.59 for pipe purchased 
used by Mead on the project (Tp. 176, 180, 183, 187, 292, 
297, 367; Def's., Exh. S-B). 

Mead admitted that he prepared another invoice showing a 
sount and mailed it to Sence (Tp. 183). For his part, Sence 
tified that Mead billed him for $800; that he never saw the 
Dice submitted to the Government; and that he merely signed 
purchase orders and was not aware that anything on them was 


orrect when he signed (Tp. 294-296, 369-370). 


The invoice received by the Government stated that Sence had 
nished reinforcing steel and forms, but did not mention the 
2 purportedly paid for by Sence (Pltf's. Exh. No. 60). 
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pursuant to their agreement Johnson paid Mead only $317.40, « 
did not contribute any property or services to the practices 
(Tp. 171, 173-174, 219-221, 289). 

Mead &imitted that he gave Johnson a "discount" of $281.2 
but contended that the Government had nevertheless been bille 
at a "true cost" figure (Tp. 156, 158, 174). In Mead's words 
"I billed the Government a true cost figure. I accepted fron 
Mr, Johnson all I could get" (Tp. 156). For his part, Johns¢ 
stated that he did not recall receiving any invoices from Me 
and maintained that he was unaware that Mead had given him a 
discount (Tp. 286-290). 

Mead and Violet Mead 

On March 13, 1958, defendant-appellee Violet Mead, defe 
appellee Lennard Mead's mother, filed with the County Committ 
a request for Federal cost-sharing for the construction of 4 
erosion control dam on her Moorpark, Califormia land. Her 4a! 
plication was duly approved, and on May 6, 1958, she filed ay 
application supported by an invoice prepared by her son Showa 
that the total cost of the practice was $2,888. On the basa 
of this application, the Government paid Mr. Mead $2,175 to 
work performed for Violet Mead under the purchase order plan) 
(Tr, 20-21, 47-48, 80; Tp. 183-185; Pltf's, Exh. Nos. 71-73@ 
Mr. Mead did not receive any kind of payment from his mother) 
for this work (Tp. 187). 


d and Sence 

On February 26, 1959, defendant-appellee Ray R. Sence re- 
sted Federal cost-sharing for the construction of a mechanical 
let on his premises in Burbank, California, His application was 
y approved by the County Committee, and on March 30, 1959, 
ce filed an application for payment supported by an invoice 
pared by Mead showing that the cost of constructing the 
etice was $4,314.35 (Pltf's. Exh, Nos. 56, 59-60). The Govern- 
t paid Mead $2,500 on the basis of this application for work 
formed for Sence under the purchase order plan (Tr, 24-25, 46, 
66, 79-80; Pltf's. Exh, Nos. 57-58, 61). Although the 
ference between the total reported cost ($4,314.35) and the 
emment's cost-share ($2,500) amounted to $1,814.35, Sence 
eed to pay Mead only $800 for his work, and purportedly gave 
d $172.41 in cash and also paid $627.59 for pipe purchased 

used by Mead on the project ie 176, 180,183, 157, <9e- 
=297, 367: Def's. Exh. S-B). f 


Mead admitted that he prepared another invoice showing a 
sount and mailed it to Sence (Tp. 183). For his part, Sence 
ified that Mead billed him for $800; that he never saw the 
Nice submitted to the Government; and that he merely signed 
purchase orders and was not aware that anything on them was 


brrect when he signed (Tp. 204-296, 369-370). 


ished reinforcing steel and forms, but did not mention the 


: 
the invoice received by the Government stated that Sence had 
| purportedly paid for by Sence (Pltf's. Exh, No. 60). 
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Mead and Graham 
a 8/ 
On March 13, 1958, Gale B. Graham filed a request for 


Federal cost-sharing for the construction of an erosion contr 


dam on his Santa Paula, Califormia land. His application was 
duly approved, and on May 8, 1958, Graham filed with the Coun 
Committee an application for payment supported by an invoice 
prepared by Mead showing that the cost of constructing this 
practice was $3,268, On the basis of this application, the 
Government paid Mead $2,500 for work performed for Graham und 
the purchase order plan (Tr. 28, 48, 80; Pltf's, Exh. Nos, 67 
68, 70). The only renumeration Mead received for his materia 
and services was the $2,500 Federal cost-share; Graham did no 
contribute anything to the practice (Tp. 201-202). 
Mead and Chunn 

On April 3, 1959, defendant-appellee Albert Chunn filed 
the County Committee a request for Agricultural Conservation 
cost-sharing for the construction of an erosion control dam a 
version ditch on his premises in Moorpark, California. ‘The a 
cation was duly approved, and on June 18, 1959, Chunn filed a 
application for payment supported by an invoice prepared by 
showing that the cost of constructing these practices was $4, 
On the basis of this application, the Government paid Mead $2 
for work performed for Chunn under the purchase order plan ( 


43, 52-53, 79; Pltf's., Exh. Nos. 1-5, 15). Although the diff 


8/ Greham was not joined as a defendant in this case. | 


- 10 - 


tween the total reported cost ($4,464) and the Federal cost- 
are ($2,500) amounted to $1,964, Mead's testimony indicates 


at oe ct not make payments or contributions in that amount 
9 


Mead. 

Mead admitted that he gave Chunn a cash discount and that 
gave Chunn a discounted invoice when he billed the Government 
p. 111-112, 116-117, 208-209). Chunn, however, maintained that 

was unaware of the discount Mead had given him and that he 

d not received a discounted bill from Mead. Chunn claimed that 
received a copy of the invoice Mead sent to the Government 

ter the purchase orders he signed were sent to the Government 


D. 227-229, 232-233). 


Mead received no cash payments from Chunn (Tp. 211). He and 

mn never spoke to one another with respect to the value of 

en's purported contributions to the practices or with respect 
the value of Chunn's purported non-cash poument to Mead for 
latter's materials and services (Tp. 208-209, 226-227, 232, 

406). Mead and Chunn gave conflicting estimates of the 

lue of Chunn's purported non-cash payments to Mead. According 

Mead, the invoice for $4,464 which he prepared for the 

vrmnment reflected only charges for his own materials and 

fvices (Tp. 130-1 ae Mead also asserted that he valued Chunn's 

*k on the dam at re 5, and that he gave Chunn a credit of $600 

'* the use of his pasture (Tp. 112-113). For his part, Chunn 

Htified that he and Mead had agreed that Mead would receive the 

)500 Federal cost-share for his materials and services Gp. 226); 

that while he did not participate in computing Mead's $4,464 

1.1, that bill included his own contributions to the practices 

i. 405-408). Chunn claimed that his contributions were greater 

m those stated by Mead (Tp. 237-238, 394-399; Def's, Exh. C-B). 

‘hough Chunn was admittedly instructed by a County Committee 

resentative before he requested Federal cost-sharing to record 
costs comprising his own contributions and to list those costs 

his bill to the Government, he failed to advise the Government 

it he had purportedly furnished materials and services until 

\l after Mead received the $2,500 Federal cost-share payment 

s. 227, 244, 400, 404-405), 
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Mead and Hohn 

On January 7, 1957, defendant-appellee A. V. Hohn filed 
with the County Committee a request for cost-share payments for 
the construction of an erosion control dam on his premises in 
Moorpark, California. The application was duly approved, and 
on April 30, 1957, Hohn filed with the Committee an application 
for payment supported by an invoice prepared by Mead showing 
that the cost of constructing this practice was $2,014. The | 
Government paid $1,500 to Hohn on the basis of this applicati 
(Tr. 11, 47, 60, 79; Pltf's., Exh. Nos. 17-18, 22). Hohn did 
not give Mead any cash for his work (To. 249-250). Mead in 
effect admitted that he gave Hohn a discount of $514 in connec 
with the 1957 work (Tp. 133). He also testified that Hohn con4 
tributed an estimated $450 to $540 in equipment and services t 
the 1957 project, but that these contributions were not listed 
in the invoice he prepared for the Government (Tp. 119, 121, 
132-133). 

On January 21, 1958, Hohn filed with the County Committee / 
another request for cost-share payments for the construction o 
an erosion control dam on his premises. This application was 
duly approved, and on February 20, 1958, Hohn filed with the 
Committee an application for payment supported by an invoice 
prepared by Mead showing that the cost of constructing this 
practice was $2,580. On the basis of this application, the 
Government paid $2,064 to Mead for work performed for Hohn 
under the purchase order plan (Tr. 11-12, 47, 60, 79; Pltf's. 
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ith Nos, 23-25,27). Although the difference between the total 
reported cost ($2,580) and the Federal cost-share ($2,064) was 
$516, Mead received no cash from Hohn for this work (Tp. 134- 
5, 249-250) and claimed only that he received from Hohn a 
trailer valued at $416, and, possibly, some sheep worth $60 
(Tp. 134-137). 

On January 8, 1959, Hohn filed with the County Committee a 
third request for Federal cost-sharing for the construction of 
an erosion control dam. The application was duly approved, and 
on March 27, 1959, Hohn filed with the Committee an application 
for payment supported by an invoice prepared by Mead showing 
that the cost erescne crue aie this practice was $1,377. On the 
9asis of this application, the Government paid Mead $804.50 for 
work performed for Hohn under the purchase order plan (Tr. 9-10, 
44, 59, 79; Fltf's, Exh, Nos, 28-29, 31, 33-34, 36), Again, Hohn did 
not pay Mead any cash for his work (Tp. 249-250). Mead ad- 
Mitted that he gave Hohn a discount of $352.20 in 1959, and 
that he prepared two invoices for Hohn in that year (Tp. 136- 
140). Mead claimed, however, that Hohn paid him the difference 
between the Federal cost-share and his discounted bill by 


10 
Ziving him the use of pasture land (Tp. 136-138). 


l0/ For his part, Hohn testified that he gave Mead some sheep 
worth $20 each, a trailer worth approximately $1,000, approxi- 
mately $640 worth of pasture, and the use of equipment and some 
labor during 1957-1959 as payment for his materials and services 
(Tp. 248-259). 
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D. The Decision of the District Court 

At the close of the trial, the district court expressed 
view that the United States had not established any violation 
of the False Claims Act, and was not entitled to recover unde 
its alternative theory of mistake (Tp. 449-450), The distric 
court thereafter entered a judgment that the United States 
"recover nothing from any of the defendants" (Tr. 108-109). 

The district court found, inter alia, that Mead and the 
farmers and ranchers understood that a vortion of the total ec 
of the conservation work was to be charged to the farmer or 
rancher (Finding 15); that Mead advised the farmers and ranch 
that he would perform conservation work for them "at a cost 
commensurate with" their ability to pay, and would, in certai 
cases, accept non-cash payments (Finding 17); that in cases 
where the work was done under such agreement, Mead prepared, 
and sent to the farmer or rancher involved, a separate invol 
snowing that Mead was giving the farmer or rancher a "discou 
and that the farmer or rancher was paying "less than his pro= 
portionate share of the total cost of the work" performed : 
Mead (Finding 18); and that the documents filed with the Uni 
States "did not reflect the arrangements between the defendan 
Mead and the other defendants * * *" (Finding 20) (Tr. 103-1C 

Despite these findings, the district court concluded thal 
none of the defendants filed a claim against the United State 
which was false within the meaning of the False Claims Act; 
that no payments were made by the United States to any of the 

Jie 


defendants under 2 mistake; and that the United States was not 
entitled to recover any amount from any of the defendants (Tr, 
106). ###§# These conclusions, apparently, were based on the 
court's additional findings (Tr. 103, 105): 


14, In no instance in this case was the in- 
formation submitted on Forms ACP-245 or ACP-250 
by any of the defendants incorrect or false inso- 
far as it reflected a price per unit of the work 
to be performed other than the actual price or an 
amount of units other than the number of units of 
such work actually performed and on which 
reimbursement was to be based. 


* * % * * 


21. Based upon the Forms ACP=-245 and ACP- 
250 introduced in this case, an agreed percentage 
of the total cost, as properly reflected thereon 
and properly chargeable to the United States of 
America was paid on behalf of the respective 
landowners, 


22. In no instance has it been shown herein 
that any payment actually made by the United States 
pursuant to said forms was in excess of the fair 
market value of the work done on behalf of the farm 
owner and pursuant to the Agricultural Soil Conser- 
vation Program or in excess of the fair value of 
the United States! agreed share of the cost, 


23. In no instance was the actual value of 
the work done shown to be less than the value 
represented by the defendant MEAD. 


As already noted, this appeal does not question the district 
court's additional denial of the Government's administrative 
claims against the defendants (Tr. 105-106). 
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STATUTE AND REGULATIONS INVOLVED 
l. The False Claims Act provides in pertinent part: 
R.S. § 3490 (1878): 


Any person * * # who shall do or commit any of the 
acts prohibited by any of the provisions of pt 
fifty-four hundred and thirty-eight, Title "CRIMES, 
shall forfeit and pay to the United States the sum 
of two thousand dollars, and, in addition, double 
the amount of damages which the United States may 
have sustained by reason of the doing or 
committing of such act * * #, 


R.S. § 5438 (1878): 


Every person who makes or causes to be made, or 
presents or causes to be presented, for payment 

or approval, to or by any pergon or officer in 

the civil, military, or naval service of the United 
States, any claim upon or against the Government 

of the United States, or any department or officer 
thereof, knowing such claim to be false, fictitious, 
or fraudulent, or who, for the purpose of obtaining 
or aiding to obtain the payment or approval of such 
claim, makes, uses, or causes to be made or used, 
any false bill, receipt, voucher, roll, account, 
claim, certificate, affidavit, or deposition, know- 
ing the same to contain any fraudulent or fictitious 
statement or entry, or who enters into any agreement, 
combination, or conspiracy to defraud the Government 
of the United States, or any department or officer 
thereof, by obtaining or aiding to obtain the payment 
or allowance of any false or fraudulent claim, * * * 
shall be imprisoned at hard labor for not less than 
one nor more than five years, or fined not less than 
one thousand nor more than five thousand dollars. 12/ 


ee ee 


12/ The civil portion of the False Claims Act has been codirs 
at 31 U.S.C. 231. The criminal portion has been altered (se€ 
18 U.S.C. 287 and 1001), but R.S. § 3490 Te one ee onch 
the criminal provisions as set ate in R.S. § 543 Rainwate 
United States, 356 U.S. 590, 592-593. 
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2. The regulations governing the Agricultural Conservation 
rogram for 1959 (23 Fed. Reg. 5247 et seq.) provide in pertinent 


mart: 


§ 1101,1001 General program principles, 
The 1959 National Aericaltaret Conservation Pro- 
gram has been developed and is to be carried out 
on the basis of the following general principles: 


(a) The national program contains broad 
authorities to help meet the varied soil and 
water conservation problems of the Nation, 

State and county committees and participating 
agencies shall design & program for each State 

and county. Such programs should include any 
additional limitations and restrictions necessary 
for the maximum conservation accomplishment in the 
area, The programs should be confined to the soil 
and water conservation practices on which Federal 
cost-sharing is most needed in order to achieve 
the maximum conservation benefit in the State or 
county. 


* % *% * * 


§ 1101.1011 Rates of cost-sharing. 
(a) The maximum Federal cost-share for each prac- 
tice shall be the percentage of the average cost 
of performing the practice considered necessary to 
obtain the needed performance of the practice, but 
Which will be such that the farmer or rancher will 
make a substantial contribution to the cost of per- 
forming the practice, Rates of cost-sharing shall 
not be in excess of 50 percent of the average cost 
of performing the practices, except that: 


*% * % * * 


§ 1101,1027 Conservation materials and 
services-- 


% * * * % 


(b) Cost to farmer or rancher, The farmer 
or rancher Will pay that part of the cost of the 
| material or service, as established under instruc- 
tions issued by the Administrator, ACPS, which is 
in excess of the Federal cost-share attributable 
to the use of the material or service or, upon 
request by the farmer or rancher and approval by 


2617 = 


the county committee, the farmer or rancher will 
pay that part of the cost of the material or 
service which is in excess of the farmer's or 
rancher's Federal cost-share for all components 
of the practice which will likely be completed 
during the program year. The Federal cost-share 
increase on the amount of the Federal cost -share 
so determined may be advanced as a credit against 
that part of the cost of the material or service 
required to be paid by the farmer or rancher. 
* * % + * 
The regulations governing the Agricultural Conservation Progr 
for 1957 and 1958 are identical to the above-quoted provision 
SPECIFICATION OF ERRORS 

1. The district court erred in failing to hold that the 
defendant -appellee Mead violated the False Claims Act by know 
ingly making false bills and claims for the purpose of obtai 
payment of false claims upon or against the United States. 

2. The district court erred in failing to hold that th 
United States sustained damages by reason of the aforesaid 
violations of the False Claims Act. 

3. The district court erred in failing to hold that th 
United States is entitled to recover damages from defendant - 
appellee Mead for Federal cost-share payments made by mistake 

4, The district court erred in failing to hold that und 
other defendants-appellees violated the False Claims Act by | 
knowingly making false claims upon or against the United Sta 

5, The district court erred in failing to hold that the 
United States is entitled to recover damages from the other | 
defendants-appellees for Federal cost-share payments made by | 
mistake, : 


12/ See Sections 1101.801(a), 1101.811(a), and 1101.827(b) ¢ 
the 1957 Regulations, 21 Fed. Reg. 5035, 5036, 5038; and oat 


ji P ‘ of the 1958 
tions 1101.901(@), 1101.911(a), and 1101.927(b) of the 195 


SUMMARY OF ARGUMENT 


The undisputed evidence in this case establishes that the 


fendant-appellee Mead prepared invoices which intentionally 
erstated Mead's actual charges to farmers and ranchers for his 
mservation materials and services, and that these false invoices, 
ibmitted in support of the farmers' and ranchers! applications 


payment of Federal cost-shares, were used by the Government 


| 
computing the amount of its share of the cost of those prac- 


ces, Thus, under the plain terms of the False Claims Act, 
Tendant-appellee Mead knowingly made a false bill or claim 
ior the purpose of obtaining or aiding to obtain the payment 
* * of" a false claim, and was, therefore, liable under the 
t for statutory forfeitures for each such violation and for 
ble the amount of damages which the United States sustained 
ereby. 
The district court seems to have absolved defendant-appellee 
ad (and the other defendants-appellees) from any liability 
der the False Claims Act on the theory that the payments made 
the Government did not exceed the "fair market value" of 
ad's work or the "fair value" of the Government's agreed share 
the cost, and that in no case was the "actual value" of the 
rk done less than the value represented by Mead. In so ruling, 
e court plainly erred, for the amount of the Federal cost-shares 
yable under the conservation programs here involved clearly de- 
nded solely upon the cost of the approved conservation prectices, 
d was in no way related to "value." 


Sen 


The district court's theory as to "value" comes down to 
contention that the United States did not sustain any actual 
damages by reason of Mead's misrepresentations. In this respe 
too, the court erred. First, the Supreme Court has clearly he 
that the United States may recover statutory forfeitures under 
the False Claims Act whether or not it sustains actual damages 
Second, the United States did incur actual damages by virtue o 
Mead's misrepresentations, For Mead's false invoices caused # 
Government to pay out more money than it would have paid if a 
true invoice had been submitted, and Mead's scheme permitted ft 
farmers or ranchers to pay less than their proportionate share: 
of the cost of the practices, 

Thus, the district court clearly erred in failing to hol 
(1) that defendant-appellee Mead violated the False Claims Act 
(2) that the United States sustained actual damages by virtue 
of such violations; and (3) that the Government is entitled to 
recover payments made by mistake. a 

With respect to the defendants-appellees other than Mead 
there is also no question that they filed false claims with t 
United States and thereby caused it to sustain damages, In 
Mead's case, it is undisputed that the invoices prepared by hi 
intentionally overstated the costs of the practices, and it is 
ee EE eS eee 
14/ As stated above, the mistake claims are alternative to the 
claims under the False Claims Act except insofar as the statut 


of limitations may have run with respect to certain violations 
of the False Claims Act, 


jhus clear that he "knowingly" made false bills and claims for 
jhe purpose of obtaining payment of false claims upon or against 
he United States, While the district court made no specific 


indings as to the hknowledge of the other defendants-appellees, 
nd most of them professed a lack of knowledge, we submit that, 
n the record in this case, the conclusion is inescapable that 
ney "lmowingly" made false claims, and that they, too, are 
' to the United States for ile a forfeitures and double 
1. 
- under the False Claims Act, 
ARGUMENT 
I 

DEFENDANT-APPELLEE MEAD VIOLATED THE FALSE 

CLAIMS ACT BY KNOWINGLY MAKING FALSE BILLS 

AND CLAIMS FOR THE PURPOSE OF OBTAINING 

PAYMENT OF FALSE CLAIMS UPON OR AGAINST 

THE UNITED STATES, THE GOVERNMENT SUS- 

TAINED ACTUAL DAMAGES BY REASON OF THOSE 

VIOLATIONS, AND IS ALSO ENTITLED TO 

RECOVER PAYMENTS MADE BY MISTAKE. 

A, The False Claims Act is broadly phrased to reach any 
frson who makes or causes to be made "any claim upon or against" 
whe United States, "knowing such claim to be false * * *," or 
iho knowingly makes or causes to be made a false "bill, receipt, 
‘Oucher, roll, account, claim, certificate, affidavit, or 
leposition" for the purpose of "obtaining or aiding to obtain 
he payment or approval of" a false claim. R.S. § 5438 (13878). 
‘or the objective of Congress in enacting the statute "was broadly 
(0 protect the funds and property of the Government from fréaudu- 


ent claims * * *," Rainwater v. United States, 356 U.S. 590, 592. 


i eae ee 
5/ The district court also had no basis for rejecting the Govern- 
entis claim against the other defendants-appelilees for payments 


As the Supreme Court recently emphasized, "In the various cont 
in which questions of the proper construction of the Act have | 
presented, the Court has consistently refused to accept a ripi 
restrictive reading, even at the time when the statute imposed 
criminal sanctions as well as civil [Footnote omitted]." Unit 
States v. Neifert-White Co., No, 267.--October Term, 1967, 
decided March 5, 1968, 36 U.S. Law Week 4189, 4190. ‘Thus, in 
Neifert-White, the Supreme Court held that the False Claims Ac 
"neaches beyond 'claims' which might be legally enforced, to a 
fraudulent attempts to cause the Goverment to pay out sums of 
money." Ibid. 

In the case at bar, there can be no doubt that there wer 
fraudulent attempts, ultimately successful, to cause the Goven 
ment to pay out excessive sums of money. For the invoices whi 
Mead prepared in support of the farmers! and ranchers! applica 
tions for payment of their Federal cost-shares were used by th 
Government in computing the amount of its share of the cost of 
the practices it had previously approved, See, e.g., Tp. 52, 
74, 204, And, as the evidence in this case conclusively dem 
strates (supra, pp. 5-13), and as the district court found, 
(supra, p. 14), those invoices intentionally overstated Mead's 
actual charges to the farmers and ranchers for his materials 
services, Thus, in the language of the False Claims Act, ved 


knowingly made a false bill or claim "for the purpose of obtal 
ing or aiding to obtain the payment * * * of" a false claim, 4 
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is, therefore, liable under the Act for statutory forfeitures 
* $2,000 for each such violation and for double the amount of 
images the United States sustained thereby. 

B. The district court seems to have absolved Mead (and 
7¢ other defendants-appe llees ) i from any liability under the 
zise Claims Act because it found that the payments made by the 
jited States did not exceed the "fair market value" of the work 
me by Mead or the "fair value of the United States! agreed 
are of the cost" (Finding 22); and that in no case was the 
actual value" of the work done less than the value represented 
y Mead (Finding 23) (Tr. 105). In so ruling, the court clearly 
red. For the "Pain market value" and "actual value" of Mead's 
rk, or the "fair value" of the Government's agreed share of the 
ost, are utterly immaterial under the cost-sharing programs in- 
Olved in the instant case, As the regulations plainly provide, 
Supra, pp, 17-18), the amount of the Federal cost-share payable 
nder the 1957, 1958, and 1959 programs depended solely upon the 
ost of the approved conservation practices, and was in no way 
elated to "value,' The record in this case clearly establishes 
hat Mead's invoices overstated the actual costs of the practices 
Supra, pp. 5-13), and that these inflated invoices were the 
asis upon which the Government computed the allowable Federal 


Ost-share payments (see, e.g., Tp. 52, 74, 204), 


6/ The liability of the other defendants-appellees is discussed 


Nn Point II, infra, 
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The district court's theory as to "value" comes down to th 
contention that the United States did not sustain any actual 
damages by reason of Mead's misrepresentations. As we demonstra 
below, the Government did in fact sustain actual damages in the 
case at bar, We note, however, that the False Claims Act expres 
provides that any person who violates its provisions "shall for- 
feit and pay to the United States the sum of two thousand dollar 
and, in addition, double the amount of damages which the United 
States may have sustained by reason of" the violation. R.S,. 

§ 3490 (1878). As the Supreme Court has held, the United States 
may therefore recover statutory forfeitures whether or not it 
Sustains actual damages, Rex Trailer Co. v. United States, 350 
U.S. 148, 152-153, fn. 5; United States ex rel, Marcus v. Hess, 
317 U.S. 537, affirming, 41 F. Supp. 197, 218 (W.D. Pa.). See, 
also, United States v. Rohleder, 157 F. 2d 126 (C.A. 3); 
Toepleman v. United States, 263 F, 2d 697 (C.A. 4), certiorari 
denied, 359 U.S. 989; United States v. Rainwater, 244 F, 2d 27 
(C.A. 8), affirmed, 356 U.S. 590; Fleming v. United States, 336 
F. 2d 475 (C.A. 10), certiorari denied, 380 U.S. 907. at 


17/ The court's theory as to "value" may also have stemmed from 
he fact that the purchase order form (ACP-250) contained a 
reference to "fair price or sales price" and a certificate by th 
farmer or rancher that "the price paid to the vendor does not é 
ceed the difference between the fair price, if applicable, and 
payment by the Government." However, as explained at trial, th 
references to "fair price" were placed in the form during warti 
solely to insure that the contractor did not receive excess 
profits (Tp. 317-318). As we have seen (supra, p. 23), the amo 
of the Federal cost-share payable under the 57-1959 agricultu 
programs here involved depended solely upon the cost of the (Con 


en : 


C. The district court found that the information submitted 
on the payment application (ACP-245) and the purchase order 
(ACP-250) forms was not "incorrect or false insofar as it re- 
flected a price per unit of the work to be performed other 
than the actual price or an amount of units other than the num- 
er of units of such work actually performed and on which reim- 
ursement was to be based" (Finding 14) (Tr. 103). The court 
iso found that, based on these two forms, "an agreed percentage 
f the total cost, as properly reflected thereon and properly 
chargeable to the United States of America was paid on behalf 
f the respective landowners" (Finding 21) (Tr. 105). We note 
nitially that these findings seem to contradict the court's 
other findings, viz., that Mead sent to the farmers and ranchers 
a separate invoice showing that they were receiving a "discount" 
d paying "less than * * * [their] proportionate share of the 
total cost of the work" performed by Mead (Finding 18); and that 
the documents filed with the United States "did not reflect the 
arrangements between the lta) Mead and the other defendants 

1 
** * " (Finding 20) (Tr. 104). 
(Cont.) practices, and the inflated invoices submitted by Mead 
ere the basis upon which the Government computed the allowable 
federal cost-share payments. 

It need only be added that the district court's findings 
with respect to "value" are based solely upon Mead's conclusory 
ind self-serving testimony that the invoices he prepared reflected 
she "true cost" of the conservation practices and that the Govern- 
nent "got its money's worth" (Tp. 153, 382-383). The Government 
witness, Eldridge R. Cornell, merely testified that he could not 
2xpress an opinion on the question of "value" (Tp. 98-100). 

L8/ The court's findings were actually prepared by counsel for 
efendants-appellees (Tp. 450-451). 


pis 


In any event, the district court's findings (Nos. 14 and 
21) are clearly contrary to the undisputed evidence in this 
case. To take a specific example, * defendant-appellee Mea 
prepared an invoice showing that he was constructing an erosii 
control dam on the property of Violet Mead, his mother, at a 
total cost of $2,888--7,600 cubic yards of earth at 38 cents 
per cubic yard. This invoice was false since Mr. Mead actual: 
made no charge at all to his mother, and, in effect, was seek: 
ing to charge for his work only the amount of money he could 
obtain from the Government. The false invoice was submitted 
to the County Committee in support of Violet Mead's applicati 
for Federal cost-sharing. For the particular practice involv 
the Government's cost-share was computed on the basis of the 
lesser of 80% of the total cost, or 30 cents per cubic yard 
of earth moved times the number of cubic yards, with a $2,500 
maximum. The Government technician certified that the work 
had been completed according to specifications and contained 
7,250 cubic yards. The Government thereafter paid Mr. Mead 
the sum of $2,175 on the purchase order plan, computed as fol: 
lows: 30 cents per cubic yard times 7,250 cubic yards equals 
$2,175, which is less than the amount, $2,310.40, arrived 
at by multiplying 80 percent times $2,888 (the cost 
figure submitted by Mr. Mead). If the Government had 


been correctly informed that Mr. Mead was only seeking to 


19/ See Tr. 20-21, 47-48, 80; Tp. 183-185, 187; Pltf's. Exh. 
Nos. 71-73A. 
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ecover the Federal cost-share ($2,175), it would only have paid 
ut $1,740--80 percent of $2,175. = Thus, in this instance, 
the Government made an overpayment to defendant-appellee Mead in 
he amount of $435 ($2,175 less $1,740). Moreover, in addition 
o causing the Government to pay out more money than it would 
ave paid if a true invoice had been submitted, Mr. Mead's scheme 
lainly frustrated the cost-sharing regulations, since instead 
of paying her proportionate share of the cost of the practice, 
dolet Mead paid nothing. aL/ 

It is also evident from an examination of the other trans- 
etions set out above (supra, pp. 6-13) that in other instances 
s well Mead's invoices similarly overstated his costs, thereby 
(1) causing the Government to pay out more money than it would 
ave paid if a true invoice had been submitted, and (2) permitting 
the farmer or rancher to pay less than his proportionate share 
of the cost of the practice. 

In sum, the district court clearly erred in failing to hold 
that the appellee Mead violated the False Claims Act by knowingly 

king false bills and claims for the purpose of obtaining 


/ 


20/ 30 cents per cubic yard times 7,250 cubile yards equals 4 
greater sum, viz., $2,175. 


“4 As just seen, Mr. Mead is not absolved from liability under 

e False Claims Act by virtue of the fact that the Government 
technician certified the number of cubic yards in the completed 
practice, Under the Federal cost-share computation, Mr. Mead's 
false invoice plainly caused the Government to pay out more money 
than it would have paid if a true invoice had been submitted. 
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payment of false claims upon or against the United States, and 


in failing to hold that the United States suffered damages by 
22/ 


reason of these violations of the False Claims Act, 


Te 
THE OTHER DEFENDANTS-APPELLEFS VIOLATED 
THE FALSE CLAIMS ACT BY KNOWINGLY MAKING 
FALSE CLAIMS UPON OR AGAINST THE UNITED 
STATES, THE GOVERNMENT SUSTAINED ACTUAL 
DAMAGES BY REASON OF THOSE VIOLATIONS, 
AND IS ALSO ENTITLED TO RECOVER PAYMENTS 
MADE BY MISTAKE, 

With respect to the defendants-appellees other than Mead, 
there is also no question that they filed false claims with the 
United States and thereby caused it to sustain damases., In Mead 
case, it is undisputed that the invoices prepared by him inten- 
tionally overstated the costs of the practices, and it is thus 
clear that he "knowingly" made false bills and claims for the 
purpose of obtaining payment of false claims upon or against the 
United States. While the district court made no specific find- 
ings as to the knowledge of the other defendants-appellees, and 
most of them professed a lack of knowledge, we submit that, on 
the record in this case, the conclusion is inescapable that they 
"knowingly" made false claims upon or against the United States, 
and that they, too, are liable to the United States for statutor 


forfeitures and double damages under the False Claims Act, 


— Even if the United States was not entitled to recover statu: 
ory forfeitures and double damages under the False Claims Act, 
the district court had no basis for rejecting the Government's 
attempt to recover against Mead payments made by mistake. The 
mistake claims are altermative to the claims under the False 
Claims Act except insofar as the statute of limitations may have 
run with respect to certain violations of the False Claims Act. 
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Mead teatified that he usually sent a copy of the invoice 
e prepared for the Government to the farmer or rancher, and 
that, at about that time, he also mailed or gave the farmer or 
ncher the other invoice showing a discount (Tp. 140-141, 172, 
10, 383-384). The Government witness, Mr. Cormell, testified 
that the forms (ACP-245 and ACP=250), which contained Mead's in- 
lated cost figures, were signed by the farmer or rancher after 
ompletion of the practice (Tp. 47, 61, 80, 86). And the dis- 
rict court found that the farmers and ranchers understood that 
art of the total cost of the conservation work was to be bom 
by them (Finding 15); and that Mead sent to the farmers and 
anchers a separate invoice reflecting the fact that they were 
ceiving a "discount" and paying "less than * * * [their] 
roportionate share of the total cost of the work" performed by 
ad (Findings 17-18) (Tr. 103-104). On this record, we submit 
that the only reasonable inference is that the other defendants- 
ppellees were fully aware that the applications filed by them 
constituted false claims upon or against the United States, and 
that they, too, are liable to the United States for statutory 
forfeitures and double damages under the False Claims Act. See 


United States v. National Wholesalers, 236 F. ye 944, 950 
eo 


(c.A. 9), certiorari denied, 353 U.S. 930. 


23/ As in the case of defendant-appellee Mead, the district court 
al so improperly rejected the Government's claim against the other 
defendants-appellees for payments made by mistake. 
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CONC LUSION 
For the foregoing reasons, the judgment of the district 


court should be reversed, 
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APPENDIX PURSUANT TO RULE 18--2(f) OF THE COURT'S RULES 


Pursuant to Rule 18--2(f) of the Court's rules, the followin 


is a table of page references to the record where the various ex- 


hibits were identified, offered, and received in evidence or 


rejected: 
EXHIBIT 
Plaintiff's: 
1-74, 77-78, 
81-83 


HO-A 
51-A 
75-76 
icy 
80 

84 

85 
86-88 


* Admitted against Mead only. 


Defendants '; 
C-A 

C-B 

C-C 

J-B 

Q-B 

QJ-A 

QJ-B 

S-A 

S-B 


IDENTIFIED 


. a4 


146 
169 
a4 
24 
e4 
230 
SB) 
659 


ee 


. 389 
. 389 
389 
. 214 
213 
213 


e 


81 


ae as Sl ae 


. 411-412 


otis, 413 


OFFERED 


ible Shel Sil 


o 


Seve 3 G 


oS 


- 393 
5) 


2 
225 


« 225 
. 214 
. 412 


. 372, 413 


RECEIVED OR 
REJECTED 


Tp. 


soudg 


24-26 


. 172 

. 24-26, 411 
. 290 

- 279A 


Tp. 362 
Tp. 343 


Jd 


pegeees 


5 ao 


304 
eer 
225 
225 


. 214 
. 412 


mone, 413 


